
Breaking the Logjam: 
Environmental Reform for the New Congress and Administration

Climate Change and air pollution:  
an integrated proposal
February 2009

David Schoenbrod, Richard B. Stewart, and Katrina M. Wyman

annex to project report





TABLE OF CONTENTS

overview. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 

i.  Climate Change  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

 Recommendations   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 6

 Rationale   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 6

 1 .  Why cap and trade or tax  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 6

 2 .  Design of the cap and trade or tax program   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 8

 3 .  State energy efficiency plans  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 8

 4 .  Promoting alternative energy sources   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 9

 5 .  The current Clean Air Act and greenhouse gases (GHGs)  .  .  .  .  .  .  .  .  .  .  .  .  .  . 10

ii.  Criteria air pollutants . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

 Recommendations   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 11

 Rationale   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 11

 1 .  Why revise the Clean Air Act’s treatment of criteria pollutants  .  .  .  .  .  .  .  .  . 11

 2 .   How a cap and trade system can cut criteria pollutants more  
and reconcile their control with that of GHGs   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 15

 3 .   What to do with existing programs related to the state  
implementation plan process  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 20

iii.  adapting to Changes in knowledge and CirCumstanCe . . . . 22

 Recommendations   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 22

 Rationale   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 22

Breaking the Logjam: 
Environmental Reform for the New Congress and Administration

Climate Change and air pollution:  
an integrated proposal
February 2009

annex to project report

By David Schoenbrod, Richard B . Stewart, and Katrina M . Wyman



4   |   Breaking the Logjam

This annex to the report to the new Congress and administration from the Breaking the Logjam project amplifies its 
integrated proposal to deal with the intertwined issues of climate change and air pollution .1 Our proposal, by saving on 
costs and prompting technological innovations, would pay dividends for the environment and economy . As such, it would 
work with, rather than against, new programs to stimulate the economy and bring on green technology . 

Congress should adopt new legislation creating a federal cap and trade program (or alternatively a tax program) on GHGs 
and make it, rather than the existing Clean Air Act, the centerpiece of the national effort to control climate change . That 
effort should also include state energy conservation plans, interim broad-based subsidies, and other measures to support 
the development and application of alternative energy sources . 

Congress should also make major changes in how the Clean Air Act regulates National Ambient Air Quality Standard 
pollutants (criteria pollutants) . More important than the specifics of our recommendations on this score is recognizing that 
climate legislation creates the need and the opportunity for revising the Clean Air Act’s treatment of criteria pollutants. 

The need arises because the efforts to reduce GHGs and criteria pollutants will clash with each other unless Congress 
revises how the Clean Air Act regulates criteria pollutants . For example, the present Clean Air Act would subvert the 
efficient functioning of a cap and trade approach to climate change; it would also squander the full public health benefits 
from the enhanced ability to curtail criteria pollutants that the control of GHGs would help produce . The opportunity 
arises because the sort of amendments needed to avoid these clashes could also address important shortcomings in the 
Act’s ability to achieve further major cuts in criteria pollutants . In particular, experience has shown that a cap and trade 
approach to criteria pollutants can achieve greater cuts at lower cost than are achievable under the highly prescriptive 
and cumbersome regulatory method at the heart of the current statute . A 2004 National Research Council criticized this 
method in unusually strong language, concluding that it:

now mandates extensive amounts of local, state, and federal agency time and resources in a legalistic and often 
frustrating proposal and review process, which focuses primarily on compliance with intermediate process steps . 
The process probably discourages innovation and experimentation at the state and local levels; overtaxes the limited 
financial and human resources available to the nation’s [Air Quality Management] system at state, local, and federal 
levels; and draws attention and resources away from the more germane issue of ensuring progress towards the goal 
of meeting the [National Ambient Air Quality Standards] .2

To meet the need and seize the opportunity, Congress should adopt a federal cap and trade program on the important 
sources of criteria pollutants, including large stationary sources, fuels, and new vehicles . If any such source category is 
not amenable to cap and trade because of administrative difficulties, it should be subject to federally imposed emission 
limits . Congress should expressly link and coordinate the federal program regulating GHGs with the federally imposed 
controls on criteria pollutants . The linkage we propose would reduce the criteria pollutant caps over time to take advantage 
of the adoption of GHG controls that would simultaneously make it easier and cheaper to control criteria pollutions . The 
criteria pollutant caps would keep dropping with no set end point, thus producing ever better air quality .

Cap and trade can achieve greater reductions in criteria pollutant emissions than can traditional regulation for the same 
reasons that it is a better way than prescriptive regulation to cut GHG emissions: cap and trade greatly lowers the overall 
cost of achieving reductions by providing sources with complete flexibility in using the lowest cost way of reducing 
emissions, and by shifting more of the control effort to sources that can control at lower cost . It also creates powerful 
market incentives to find and use smarter ways to cut emissions . That is why Congress adopted cap and trade in 1990 to 
address acid rain, and why EPA opted for cap and trade in its 1998 NOx SIP Call and its 2005 Clean Air Interstate Rule .  
However, these cap and trade programs apply to only some criteria pollutants, from only a limited range of pollution 
sources, and (in the case of the latter two programs) in only limited regions . The program that we propose would apply 
to all criteria pollutants, from all important sources, and in all regions . As such, it would eliminate the widely recognized 
practical difficulties caused by the court decision that the Clean Air Interstate Rule conflicts with the Clean Air Act . 

1  The report is available at the project’s Web site, www .breakingthelogjam .org . 
2   Committee on Air Quality Management in the United States, National Research Council, Air Quality Management in the United States 128 (2004) .

oVerVieW



Environmental Reform for the New Congress and Administration   |   5

We estimate that the federally imposed controls could be limited to covering only 6 percent of the total number of “major” 
stationary sources and none of the “area” stationary sources . Yet such controls, together with federal regulation of 
emissions from new vehicles, fuels, paints, and solvents, would deal with about 80 percent of criteria pollutant emissions 
and an even larger portion of these emissions that are controllable . Congress should make these controls, rather than 
state implementation plans, the centerpiece of the effort to achieve the National Ambient Air Quality Standards and 
other national air quality objectives .

The principal argument against reliance on a federal cap and trade program to reduce criteria pollutants is that it could 
create local pollution hotspots . However, there is no reason to believe that such hotspots present a significant current 
problem, and even less reason to believe that any current problems would persist once future emissions had been greatly 
reduced . Moreover, a cap and trade program can be designed to address any such problems at least as effectively as the 
existing approach . 

The current state implementation plan system and other highly prescriptive features of the Act have proved increasingly 
cumbersome, and retaining them in their present form would limit seriously the benefits of cap and trade in promoting 
innovation to cut GHG and criteria pollutant emissions . Our proposal would work in another way: by placing primary 
reliance on cap and trade and other direct federal regulation to deal with the vast majority of emissions, but also 
providing backstops to deal with concerns about backsliding by states, interstate spillovers, hotspots, and failures to 
make sufficient progress in meeting National Ambient Air Quality Standards . State implementation plans would be 
required only when needed as a backstop . 

Congress has already discussed an integrated program to regulate both GHG and conventional emissions from power 
plants . Our proposal calls for such an integrated approach for power plants and eleven other source categories . 

The proposal calls for fundamental change . We recognize that adjustments and compromises may be necessary as 
discussion continues . 
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reCommendations:
Congress should:
n    Enact a cap and trade program (or, alternatively, a tax program) limiting GHG emissions .   

	 –    One cap (or tax program) would apply to emissions from large stationary sources and 
fuels, with credits and offsets for reductions from any sources of emissions or increases 
in carbon sinks not covered by the program—such as agriculture or forestry—as long 
as they can be adequately quantified and other reasonable regulatory conditions can be 
met .

	 –    A second, separate cap (or tax program) would apply to GHG emissions from new vehicles, 
and perhaps a third as well to the carbon content of vehicular fuels .

	 –    Energy efficiency standards for nationally distributed goods should be retained and 
strengthened . 

n    Require states to adopt plans to conserve energy through reforms to current systems of 
public utility regulation, land use and transportation planning, building codes, and other 
state or local policy tools . The federal government should not control the contents of the 
state plans .  It should instead reward success by providing states with subsidies based on 
each state’s measured impact on energy use .

n    Require major GHG sources to report their emissions and large buildings to report their 
energy usage . The federal government should make this information available to consumers, 
investors, and others in a readily searchable and comparable form .

n    Exclude GHG emissions from current Clean Air Act regulatory programs upon adoption of a 
cap and trade program (or a tax program) for those emissions . 

Rationale

1. why cap and trade or tax: 

Congress felt pressure to act for thirteen years before it passed a cap and trade program to deal with acid rain in 1990 . 
It hesitated because the use of traditional methods to control the most important source of acid rain, sulfur emissions 
from power plants, would be expensive, and determining how to apportion the costs of such regulation was sure to 
generate conflicts between regions . The legislative logjam was broken by a proposal, backed by every living American 
Nobel Laureate in economics, to control these emissions through a cap and trade system rather than through traditional 
regulation . This approach turned out to cut acid rain at much less cost than traditional methods and reduced inter-
regional conflict .  

The acid rain cap and trade program began by placing a cap on total emissions of sulfur from power plants and giving 
each plant an allowance to emit sulfur with the total of the allowances no more than the cap . The program gave the 
plants complete latitude as to how to stay within their allowances and, moreover, let a plant that cut emissions below its 
allowance sell the unused portion of its allowance to other plants (the plants that purchase allowances could then exceed 
their limits by a corresponding amount) . The aggregate cap declined over time, cutting total emissions by almost half, 

i. CLimate Change
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but the cost of achieving the reduction was half to three-quarters lower than under traditional prescriptive regulation . 
It took an EPA regulatory staff of only twenty or so to administer, but created significant environmental benefits while 
simultaneously saving electricity consumers, plant owners, and their stockholders many billions of dollars .

Cap and trade reduces pollution control costs because it rewards plant managers who find and implement cheaper ways 
to reduce emissions . With traditional regulation, in contrast, it pays for managers not to find innovative ways to reduce 
emissions . Regulators are, in a general sense, supposed to require plants to cut pollution as much as feasible, so the 
consequence for a company of finding a new and better way to cut pollution is that it may be required to bear the expense 
of implementing it . With cap and trade, however, finding a better way to cut pollution increases profits by reducing the 
cost of staying within one’s allowances and creating the opportunity to sell one’s unused allowances .  Also important in 
reducing costs is that operators have latitude in how to reduce emissions . Some sections of the Clean Air Act purport 
to provide that latitude, but others crimp it, and still others have, as implemented, the practical effect of taking it away . 
Cap and trade also reduces aggregate pollution control costs (much of which ultimately get passed on to the public) by 
letting emissions be reduced most by the sources that can do so most economically . In contrast, traditional regulation 
gives sources that can cut emissions economically no incentive to reduce them below the prescribed limit . 

Cap and trade is a market-based approach, but far from laissez-faire . Sources must report emissions to the government 
and limit them to the allowances that they hold; cheating is heavily penalized . The success of the acid rain trading 
program has produced a broad consensus that cap and trade is far preferable to traditional prescriptive regulation for 
dealing with climate change . Indeed, the centerpiece of the European Union’s efforts to implement the Kyoto Protocol has 
been the creation of a cap and trade program for carbon dioxide, which is now the largest such program in the world . The 
Regional Greenhouse Gas Initiative CO2 cap and trade program has just been initiated, and others are sure to follow .

A tax on GHG emissions is another market-based approach . Like cap and trade, the tax incentivizes plant managers to 
find and implement cheaper ways to reduce emissions, gives them complete latitude on how to reduce emissions, and 
lets the reductions be made at the sources that can do so most economically . Unlike cap and trade, the tax approach 
would not directly set a cap on emissions, but instead reduces emissions by putting a price on them . In contrast, cap and 
trade would not directly set a price on emissions, but instead makes them costly by putting a cap on them . Much has 
been written on the comparative merits of the cap and trade and tax approaches, as well as intermediate approaches 
that blend their characteristics .3 

Decisions about domestic GHG measures within the United States must, however, take into account and be consistent 
with the design of international GHG systems . Cap and trade is, in our view, superior to the tax approach for international 
regulation of GHGs for several reasons . First, developing countries would never agree to a tax as high as that on developed 
countries; as a result, industry and emissions would “leak” to the lower tax jurisdictions . An international cap and trade 
system generates a uniform allowance price, while the equity claims of developing countries would be accommodated 
by giving them more generous allowance allocations . Second, under a tax system, the financial transfers from developed 
countries needed to induce developing country participation would have to be appropriated by developed country 
governments and their use negotiated among governments . Under cap and trade, transfers would operate efficiently 
through the market and create business opportunities for developed country firms . Third, the environmental performance 
of a tax system would be undermined as governments sought to give indirect tax breaks to their firms . Even if they tried 
this under a cap and trade system, the cap would protect the atmosphere . Finally the European Union has a cap and 
trade system up and running, and it is overwhelmingly likely that any successor to Kyoto would also use cap and trade . 
Harmonizing a U .S . tax system with such trading systems would be quite difficult . But either tax or trade is preferable to 
traditional prescriptive regulation . 

3   For example, if a cap and trade program allows sources to buy additional allowances from the government at a safety valve price, that price is effectively 
a tax . In addition, if a cap and trade program involves auctioning of allowances, it resembles a tax in producing revenues . If the cap and trade approach is 
chosen, all allowances should be distributed by auction (at least after a transitional period), if for no other reason than to keep climate objectives clear of a 
political scrum for valuable assets . The revenues could be returned to citizens or, perhaps, used in part to subsidize alternative energy sources . Our concerns 
about the latter alternative are discussed in section I .B .4 .
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2. design of the cap and trade or tax program: 

A cap and trade or tax program should address different GHG gases, sources, and sinks on the most comprehensive basis 
practicable, but the launch of the program should not be delayed until it is feasible to have a totally comprehensive system . 
Thus, the program should commence by focusing on those GHGs that can be accurately accounted for—especially carbon 
dioxide—with other gases added as it becomes possible to account for them .4 Similarly, as to sources, the program 
should commence by focusing on fuel suppliers and large stationary sources of any covered GHGs that are not caused by 
the combustion of fuel . Such a system would cover almost all carbon dioxide emissions from large and small sources .5 
Other sectors or sinks, such as agriculture or forestry, that are presently difficult to account for, should be addressed 
through a system of offsets or credits . To ensure the integrity of such offsets or credits, the program should establish 
conservative default methods for estimating them .6 To the extent that sectors and small sources cannot feasibly be 
addressed through a cap and trade program, Congress should establish new administrative authority to prescribe cost-
effective measures for controlling their emissions .

The program should place a second and separate cap or tax on the carbon footprint of new vehicles because otherwise 
the program’s only influence on vehicle design would be an increase in the price of fuel, an influence likely to be small .7 
By “the carbon footprint of new vehicles,” we mean the average GHG emissions per mile of new vehicles produced during 
the model year . The cap on the GHG footprint of new vehicles would be in addition to the “CAFE” fuel economy standards . 
Similar logic may suggest a third cap or tax on the carbon content of vehicular fuels . 

The influence of a cap and trade program or tax on emissions from new appliances, lighting equipment, and other 
nationally marketed products may also be blunted because of various market imperfections .  Accordingly, federal 
efficiency standards for these products should be maintained and strengthened .

3. state energy efficiency plans:

Either a cap and trade or tax program would reduce energy use by making it more costly to use energy from sources 
that contribute to climate change . However, such market-based programs are not sufficient because many decisions 
are not fully sensitive to price signals . Such decisions can often be reached through public utility regulation, land use 
and transportation planning, and building codes . States are better placed, than is the federal government, to use such 
traditional state and local policy tools to reduce energy use . 

The federal government should require states to adopt energy efficiency plans, but it should not try to regulate their 
content . Such federal supervision is likely to be no more successful than were the failed attempts under the Clean Air 
Act in the 1970s to get states to reduce driving by motorists . Instead, the federal government should use grants to reward 
states that move in the right direction . This could include grants of emissions allowances which the state could then 
sell . Any such reward should be based on measured accomplishments rather than promises of future success . It would 
be analytically and politically difficult to gauge the future impact of state promises and comparatively easier to measure 
observed changes in energy efficiency within each state . The measurement could be done by keeping track of changes in 
energy usage per capita and per unit of economic activity . Congress would need to fund an office to do the measurement 
and amend grant formulae .  

4  Some of these other GHGs are also stratospheric ozone-destroying chemicals under the Montreal Protocol and should be phased out under it . 
5   “The upstream point of regulation makes an economy-wide cap and trade program administratively feasible, making it possible to cap nearly all U .S . CO2 

emissions through regulation of just 2,000 upstream entities .” Robert N . Stavins, 24 “Addressing Climate Change with a Comprehensive U .S . Cap-and-Trade 
System,” Oxford Review of Economic Policy 298, 304 (2008) . 

6   Sources could receive more credit for a given emission reduction if they verified its amount by quantification methods that were more precise than the 
baseline default requirements .

7   What we are proposing is in fact a credit-offset program rather than a cap and trade program . We use cap and trade in the text, however, to simplify the 
presentation and emphasize that trading would be allowed . New engines not used in vehicles should also be included in this program with the tax or cap 
geared to GHG emissions per unit of work .
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Requiring major GHG sources to report their emissions and large buildings to report their energy usage would aid the 
development and implementation of these state plans, bring opportunities for economies to the attention of the owners 
of these sources and buildings, and produce pressure on them from consumers, investors, and others . 

Congress should not preempt states from imposing tougher controls on stationary sources .8 As to new vehicles, Congress 
should allow states to adopt a tougher “California package” with the proviso that this package allow trading within and 
between new vehicle fleets .

4. promoting alternative energy sources:

There is a broad portfolio of different technologies potentially available to reduce GHG emissions from producing energy . 
These include not only solar, wind, and nuclear, but also coal combined with carbon capture and sequestration .9 Greater 
use of such energy sources is desirable, but subsidies for them are not a good long-term solution because they encourage 
energy use . Such subsidies can, however, play a constructive interim role . They can help start the move towards such 
energy sources while price signals from market-based approaches have not yet fully kicked in . They can also help produce 
economies as the technology develops, likely to be particularly important in the case of carbon capture and sequestration . 
In any event, subsidies for alternative energy sources and conservation are politically inevitable as a means of stimulating 
the economy in these challenging times . 

The point we emphasize is that such subsidies should be confined to this interim role and that, insofar as possible, they 
should be structured so that government is not picking which particular technologies to use .10 The market, structured by 
either cap and trade or tax program, that makes electricity from carbon-emitting sources more costly, should ultimately 
decide the winners . In the early stages where subsidies are provided, their size should, to the maximum feasible extent, 
be correlated with the degree to which the technology decreases GHG emissions rather than whether government has 
chosen to favor a particular technology . Similar issues are posed by the use of regulatory measures to create market 
demand for higher priced alternatives to energy sources that do not emit GHGs . These can include renewable portfolio 
standards or carbon performance standards for utilities that would drive development of carbon capture and storage, and 
renewable and, possibly, energy conservation measures to reduce customers’ electricity use . Such regulatory measures, 
if used, should be interim, and as broad and performance-based as possible .

Government is tempted to choose particular technologies because that holds out the promise of cutting the cost of 
reducing GHG emissions by picking winning technologies . Yet government does not have a good track record at doing 
so . It subsidized and required the use of corn-based ethanol, which turned out to be bad for the environment while 
increasing the cost of fuel and food . In contrast, the cap and trade and tax approaches generate price signals to internalize 
environmental externalities and look to the market rather than the government to pick winning technologies .  

To this conclusion, we append a major caveat: where the market fails to take account of important considerations, there 
is a case for subsidies, but they should be limited to correcting the failure . For example, because it is sometimes difficult 
for firms to reap the full rewards of basic research on energy alternatives or of developing methods to realize economies 
of scale, the government should fund such research and development, but a line needs to be drawn between correcting 
a market failure and subsidizing use . Another example is the failure of the market to take account of national security 
problems caused by reliance on petroleum . Government can, however, do much to reduce reliance on petroleum without 
picking specific technologies . It can tax petroleum or subsidize clean alternatives to it without picking among them . 

8     If a state set a cap on sources within the state that is lower than the federal cap on such sources, the state should probably be allowed to retire the unused 
federal allowances rather than have them used to increase emissions in other states .   

9     Ken Berlin and Robert M . Sussman, Global Warming and the Future of Coal: The Path to Carbon Capture and Storage (Center for American Progress, May, 
2007); Ken Berlin, A Framework for Achieving Energy Security and Arresting Climate Change (Center for American Progress, December, 2008) .

10   There is a danger that a program introduced on the basis that it would be short-term could become permanent and grow in size, but that could be minimized 
by either taking these expenditures out of general revenues or pre-commitments in the authorizing legislation on their duration and size .
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In the end, we do not have crisp recommendations on alternative energy sources . Our point is the more general one that 
policy makers should be slow to assume that they have the information and freedom from special pleadings to pick the 
alternative technologies that will prove to be winners in the long run . 

5. the current Clean air act and ghgs:

The Supreme Court has in essence ruled that EPA must treat GHGs as pollutants under the federal emissions control 
provisions of the Clean Air Act . The Court was doing its job of interpreting the statute (and in our view correctly) rather 
than Congress’s job of deciding whether the statute is the best way of reducing GHG emissions .  Indeed, Congress adopted 
the statute without climate change in mind . While some of the statute’s provisions could be adapted to regulating GHG 
emissions, Congress can and should make a fresh start by crafting new measures specially adapted to effective and 
efficient control of GHG emissions . Moreover, some of the current Act’s provisions would present serious problems of 
practicality if applied to GHGs . For example, if the program requiring construction permits for major new or modified 
sources (“New Source Review”) or the program requiring operating permits for any regulated source (“Title V” permits) 
were applicable to GHGs, the number of permit proceedings would increase a hundred-fold, and include not only large 
factories but also office and educational buildings, hospitals, and farms . More generally, applying such source-specific 
requirements as New Source Review to GHGs would restrict the flexibility that cap and trade (or a tax) allows companies 
to achieve emission reductions in the most efficient way . In addition, setting National Ambient Air Quality Standards for 
GHGs makes little sense for multiple reasons, including that concentrations are a product of emissions on an international 
scale . The response to climate change must, of course, include significant emission reductions by our nation, but they 
are better achieved through the measures outlined above . Congress should not foreclose any EPA initiatives under the 
current Clean Air Act until it enacts a cap and trade or tax system for regulating GHGs, but it should not let the choice 
come down to using the current Clean Air Act or doing nothing . 
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ii. Criteria air PoLLUtantS 

reCommendations:
Congress should:
n    Adopt direct federal controls on all important sources of criteria pollutants, including large 

stationary sources, fuels, and new vehicles . 

	 –    These direct federal controls should take the form of cap and trade .

	 –    Congress should set the caps to decline over time, determine the method of distributing 
the allowances, and expressly link the schedule for cap reduction to the reduction 
schedule for the cap and trade or tax program on GHGs .

n    Set the emission reduction schedule of these direct federal controls to achieve National 
Ambient Air Quality Standards, visibility objectives, and pollution minimization (which we 
will refer to collectively as “national air quality goals”) rather than relying primarily on 
state implementation plans and related programs including New Source Review, vehicle 
inspection and maintenance, and transportation conformity requirements . 

n    Establish backstops to be invoked in case a state backslides or allows harmful interstate 
spillovers, to prevent hotspots, or to remedy shortfalls in achieving the National Ambient 
Air Quality Standards .

n    Require EPA to provide the states and localities with guidelines for regulating the small 
sources of predominantly intrastate pollution left to their control and to provide the public 
with candid rankings of states and localities’ performance in reducing emissions and 
improving air quality .

Rationale

1. why revise the Clean air act’s treatment of criteria pollutants: 

Enactment of climate legislation creates the need and the opportunity for revising the Clean Air Act’s treatment of 
criteria pollutants. The need arises because the efforts to reduce GHGs and criteria pollutants will clash with each other 
unless Congress revises how the Clean Air Act regulates criteria pollutants . The opportunity arises because the sort of 
amendments needed to avoid those clashes could also address important shortcomings in the Act’s ability to achieve 
further major cuts in criteria pollutants .  

a. The need to avert clashes with the climate change program:

GHG control in most cases will either automatically reduce criteria pollutant emissions, or will make reducing those 
emissions by regulation much cheaper and simpler . A utility that replaces a coal-fired power plant with wind farms or 
nuclear power not only eliminates emissions of carbon dioxide, the most important GHG, but also eliminates criteria 
pollutants that come from burning coal . So, too, a utility that makes its coal-fired plant more fuel efficient will cut the 
rate at which it emits both carbon dioxide and combustion-related criteria pollutants . Thus, a federal cap and trade or tax 
program on GHGs would also reduce criteria pollutant emissions from all sources that also emit GHGs . This “co-benefit” 
will cover most sources of the most important criteria pollutants . 
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The current Clean Air Act’s system for regulating criteria pollutants needs to be changed to ensure that this double 
benefit is capitalized upon rather than squandered . Under the current state implementation plan process,  cuts in criteria 
pollutant emissions by some sources as a result of their efforts to cut GHG emissions would allow other sources to 
increase their criteria pollutant emissions, so long as the National Ambient Air Quality Standard or applicable Prevention 
of Significant Deterioration limits for criteria pollutants were not exceeded .  Also, under the current cap and trade 
programs for acid rain and interstate pollution, cuts in criteria pollutant emissions by some sources as a result of their 
efforts to cut GHG emissions would allow other sources to increase their criteria pollutant emissions, so long as the cap 
was not exceeded . Similarly, current new vehicle regulations function something like a cap on each manufacturer’s fleet, 
so that a manufacturer that produces some vehicles that emit neither GHGs nor criteria pollutants would be allowed to 
relax its control of criteria pollutants from its other vehicles .11  

The failure to take advantage of the double benefit, although perfectly legal under the current statute, would be a real 
loss to environmental protection because National Ambient Air Quality Standards, caps, and other limits on emissions 
are generally not a magic dividing line between harm and safety . In effect, if not in theory, they represent a pragmatic 
judgment about a reasonable level of effort to control pollution . Under the current Clean Air Act, a failure to coordinate 
criteria pollution control with GHG controls would allow sources to slack off from that level of effort . We should require 
sources to maintain that level of effort plus get the additional cuts in criteria pollutants that come from controlling GHGs . 
Dealing with climate change is no reason to allow sources to slack off on criteria pollutants .

Another clash is that the methods that the Clean Air Act uses to control criteria pollutants would frustrate the efficient 
functioning of a cap or tax program to control GHGs . As already explained, cap and trade or tax can be efficient because 
either would give individual sources latitude to decide how much each cuts emissions . By establishing a cap reduction or 
tax schedule over a number of years, they also provide sources with the advance information needed to plan long-term 
to make the most of that latitude . In contrast, many current Clean Air Act programs impose requirements that tightly 
constrain how much each source in a given category cuts criteria pollutants and how . Moreover, the Clean Air Act changes 
those requirements frequently and piecemeal, often pollutant by pollutant and program by program . Such inflexible 
constraints and frequent changes not only make it more costly and difficult to reduce criteria pollutants efficiently, but 
would (because of the interdependency in measures to reduce different types of emissions from the same combustion 
processes) also interfere with the latitude and advance planning essential to the efficiency in cutting GHGs . We need an 
integrated, flexible approach to both GHGs and criteria pollutants that promotes innovation, and the investments needed 
to deploy it .

EPA could theoretically ameliorate the squandering of the double benefit at least in some places, but doing so would 
further undercut the efficiencies from a cap and trade or tax approach to GHGs . EPA has the authority under the Clean 
Air Act to look case-by-case at major new stationary sources and require them to use the cleanest technology that 
would work in each such source’s circumstances . Pollution could be reduced both by increasing the efficiency with 
which combusted fuels are used and also installing better technology to control emissions of criteria pollutants from 
combustion . However, this in itself would not stop the squandering of the double benefit because the cuts from new 
sources would allow existing sources to increase emissions by a corresponding amount . Yet, EPA could do something 
in addition . It has authority in some areas to require existing sources to use “reasonable available control technology,” 
as the agency defines it . It could define such technology to include both improving energy efficiency and also installing 
better technology to control emissions of criteria pollutants from combustion . By so doing, however, EPA would end 
up deciding which sources should do what to reduce combustion . The effect would be that the agency would have 
superimposed upon a cap and trade or tax approach to GHG reduction a command-and-control regime for reducing, 

11   Current regulations allow each vehicle manufacturer to average emissions within its fleet .



Environmental Reform for the New Congress and Administration   |   13

carbon dioxide, recreating all of the inefficiencies of centralized command planning that the adoption of market-based 
incentives was designed to avoid . And, the double benefit would still be squandered in most of the country because the 
authority to impose reasonable available control technology requirements on existing sources is limited to places where 
the National Ambient Air Quality Standards have not been attained . 

In any event, EPA lacks the administrative resources to adjust the treatment of criteria pollutants to avoid squandering 
the double benefit . The agency is, perennially short of resources to carry out its existing statutory mandates . As William 
Ruckelshaus wrote in 1995, “Any senior EPA official will tell you that the agency has the resources to do not much more 
than 10 percent of the things Congress has charged it to do .”12 This shortage of resources is due both to congressional 
appropriations decisions and to the multiplicity of duties that the act imposes . The word “shall” appears in the Clean Air 
Act 3,178 times with EPA having to carry out or supervise many of these duties repeatedly . 

The perennial shortage of resources at EPA brings about another clash between the efforts to control GHGs and criteria 
pollutants . The shortage of resources will grow worse once Congress tasks it to control GHGs as well . EPA will not 
have enough resources to deal with both conventional pollution and GHGs . The shortage of resources can, however, be 
alleviated by streamlining methods for achieving criteria pollutant objectives, as we propose .   

Failure to coordinate GHG controls with criteria pollutant controls could cause still other perverse effects . Using power 
plants as an example, the current criteria pollutant cap and trade programs might require installation of control equipment 
that would shortly become unnecessary as the cap or tax on GHGs reduces those same pollutants as a co-benefit . This 
could happen frequently given the short-term and frequently changing deadlines for criteria pollutant reduction under the 
current Clean Air Act . As a result, equipment installed at considerable expense would soon not be used . Requiring capital 
expenditures with such a short-term benefit is short-sighted and squanders society’s resources . 

Furthermore, the existing Clean Air Act could discourage renovations of some existing plants to make them more energy 
efficient as a way to cut GHG emissions . Under its New Source Review and New Source Performance Standard programs, 
the act provides that any plant that undergoes a physical change that increases emissions of a pollutant more than a 
minimal amount shall meet stricter emission control requirements applicable to new or modified plants . A plant renovation 
to improve energy efficiency, even though it cuts emissions of GHGs and many conventional pollutants, can result in EPA 
determining that the physical change would cause a sufficient increase in emissions to trigger these requirements .13 
Whether EPA so determines depends on the method that it will use and that is often unclear to sources . A source that 
predicts that the agency will deem its renovation to trigger the stricter emission control requirements could be deterred 
by the expense of meeting them . A source that predicts the contrary could be deterred by the uncertainty of its prediction . 
If it is wrong, the agency will require retrofits and penalties . Deterring renovations to make plants more energy efficient 
would be unfortunate because this is an environmentally and economically desirable way of cutting GHGs .

EPA could reduce the extent to which New Source Review and New Source Performance Standards would deter 
improvements in energy efficiency by clarifying the method it uses to determine whether a physical change would cause 
a sufficient increase in emissions to trigger stricter pollution control requirements and making them more forgiving . 
That, however, would work against the purpose of the new and modified source programs, which is to drive down 
emissions over time . Our proposal would achieve that purpose through cap and trade programs that do not place stricter 
requirements on new or modified sources and so would not deter renovations to improve energy efficiency . 

12   William Ruckelshaus, “Stopping the Pendulum,” 12 Environmental Law Forum 25, 26 (1995) .
13   Such increases from individual plants would typically not be significant in terms of air quality under our proposal because overall emissions of such a 

pollutant would be subject to a declining cap .
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b. The opportunity to cut pollution more: 

The “heart” of the Clean Air Act, wrote the Supreme Court, is the requirement that states regulate sources according 
to federal specifications and in particular adopt plans to reduce emissions sufficiently to achieve the National Ambient 
Air Quality Standards by specified deadlines .14 On the basis of having taken “a stick to the States,” as the Court put it, 
Congress told voters in 1970, “all Americans in all parts of the country shall have clean air to breathe within the 1970s .”15  
Yet although air quality has improved greatly, the statutory goals still have not been fully achieved . 

Much more successful, in contrast, were four provisions of the Clean Air Act providing for federal, rather than state, 
government regulation of sources: 

n   In 1970, Congress required auto manufacturers to cut emissions from new cars by 90 percent . The most recent 
vehicles have brought the cuts to 99 percent because of subsequent amendments and regulations . 

n   In 1970, Congress mandated that motorists use lead-free gas in new cars, thus eventually eliminating the largest 
source by far of airborne lead .  

n   In 1990, Congress required that power plants cut their emissions of sulfur dioxide by 50 percent from 1980 levels by 
2010 . The cut was 48 percent by 2007 . 

n   In 1990, Congress banned the production of most chemicals that harm stratospheric ozone . This has been accomplished . 

The state implementation plan process was less successful in part because of its elaborate bureaucratic procedures . 
EPA is responsible for ensuring that each state adopts and implements a plan to achieve the National Ambient Air 
Quality Standards for each pollutant in each of its air quality control regions . Through this surfeit of plans, EPA must 
consider hundreds of thousands of stationary sources, tens of millions of drivers, local transportation planning, and 
more . Moreover, EPA must require the states to revise their plans in light of periodic changes in the National Ambient Air 
Quality Standards and the many failures to achieve the air quality standards on time . A National Research Council study 
concluded that this process emphasizes procedures and legalisms for progress and innovation .16 

Another fundamental problem with the state implementation plan process is that Congress delegates to EPA and the 
states the decisions of how much pollution should be cut and by whom . These two pivotal choices often put more 
pressure on EPA and the states than they can withstand .17

Still another problem with the state implementation plan process is that it discourages flexible alternatives to traditional 
prescriptive regulation .  In contrast, the four successes cited above relied upon cap and trade and other forms of regulation 
that have flexibility as their common characteristic . For one example, the cap and trade on acid rain allowed trading from 
the outset . For another example, the regulation of new cars took a traditional form at first, with each car having to meet 
a specified standard, but EPA later regulated the average emissions of each manufacturer’s fleet, which functionally 
allowed trading within the fleets . The move to more flexibility predictably followed from the increasing difficulty of 
achieving successively lower emission limits . While traditional prescriptive regulation through state implementation 
plans has produced some significant success in cutting criteria pollutants, the low-hanging fruit has been picked . Further 
progress requires steps that are tougher for traditional regulation to find and more politically controversial .  

14   Train v. NRDC, 421 U .S . 60, 66 (1975) .
15  116 Cong. ReC. 42,381 (1970) (statement of Senator Muskie) .
16  Air Quality Management in the United States at 128 .
17   It is not uncommon that state implementation plans adopted by states, and approved by EPA, as adequate to achieve the National Ambient Air Quality 

Standards are in fact inadequate to do so, according to a thorough study published in 1981 . National Commission on Air Quality, To Breathe Clean Air 4, 117 
(1981) .The 2004 National Research Council report suggests much the same . Air Quality Management in the United States at 129 .
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The same logic that recommends cap and trade for controlling GHGs and more flexible methods of regulating new 
vehicles now recommends cap and trade for reducing criteria pollutant emissions from other sources: cap and trade 
creates market incentives to find and use smarter ways to cut emissions . That is why Congress adopted cap and trade 
in 1990 to address acid rain, and why EPA opted for cap and trade in two important rules: its 1998 “NOx SIP Call” and 
its 2005 “Clean Air Interstate Rule .” The Court of Appeals declared that the latter rule conflicts with the Clean Air Act, 
to the regret of regulators, industry, and environmental groups alike . The court remanded that rule to the agency to cure 
the conflicts . However, it is not at all clear that EPA can cure these conflicts consistent with the court opinion and still 
maintain a viable cap and trade program . Yet cap and trade has a far better chance than state implementation plans 
of achieving further cuts in criteria pollutants because it can yield greater emissions reductions at lower cost—a key 
virtue in a time of financial trouble and straitened resources . Existing cap and trade programs apply to only some criteria 
pollutants, from a limited range of pollution sources, and (except for the acid rain program) in limited regions . The 
program that we propose would apply to all criteria pollutants, from all important sources, and in all regions .

2. how a cap and trade system can cut criteria pollutants more and reconcile their control with that of ghgs:

Before describing our proposal, we pause to note that it would address the problems in the current Clean Air Act . It would not 
squander the double benefit, eliminate the chief ways that the current prescriptive regime for regulating criteria pollutants 
would thwart the innovation and efficiencies that could otherwise be produced by a market-based approach to greenhouse 
gases, and avoid requiring unnecessary investment in capital equipment . By allowing much more trading in the control of 
criteria pollutants, it would stimulate innovation and efficiencies in their control and thus achieve greater reductions than are 
now possible . Finally, it would be a vastly simpler system for EPA, the states, and regulated sources to administer . 

We propose that Congress improve the control of criteria pollutants and reconcile it with the control of GHGs by taking 
the following steps: (a) Adopt direct federal controls on all important sources of criteria pollutants, including large 
stationary sources, fuels, and new vehicles . These controls should take the form of cap and trade . The cap and trade 
reduction schedule should be expressly linked to the reduction schedule of the cap and trade or tax program for GHGs . (b) 
Select sources to subject to direct federal control to maximize the portion of criteria pollution covered, and to minimize 
the federal administrative burden . (c) Rely on these federal controls rather than state implementation plans as the basic 
engine to achieve National Ambient Air Quality Standards and other national air quality goals . (d) Establish backstops 
to deal with states’ backsliding or allowing harmful interstate spillovers, to prevent hotspots, or remedy shortfalls in 
achieving National Ambient Air Quality Standards . Each of these steps is discussed in turn . The cap and trade program 
should ensure that emissions reductions are substantially greater than those that could and would realistically be 
achieved under the current system .

a.  Adopt direct federal controls on all important sources of criteria pollutants, including large stationary 
sources, fuels, and new vehicles. These controls should take the form of cap and trade and be expressly 
linked to the cap and trade program for GHGs.

Congress should institute direct federal regulation of emissions from the largest stationary sources and continue direct 
federal regulation of emissions from new motor vehicles,18 fuels, and paints and solvents, all of which are nationally 
marketed products . 

If there are source categories whose emissions cannot be measured or reliably estimated,19 they should be subject to 
federal emission limits without trading, but also without conditions that have the practical effect of dictating the means 

18   New engines not installed in vehicles should also be covered .  
19   As the National Research Council has recommended in 2004, monitoring methods should be developed for additional categories . In situations where  

direct monitoring is not feasible right now, estimating emissions can be an alternative . Air Quality Management in the United States at 194–95 .  
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chosen to achieve those limits .  As to new vehicles, the federal regulation could take the form of a limit on average 
emissions per vehicle . Manufacturers should be able to average emissions of the vehicles in their own fleets for each 
model year and trade with other manufacturers . A parallel approach should apply to paints and solvents and fuels .20 

In the case of cap and trade, Congress itself should prescribe how the caps shall decline over time and how to apportion 
allowances . In the case of any other federal regulations, Congress should similarly lay down the rules prescribing how 
much emissions should be cut over time and apportioning the clean up burdens . 

The schedule of emission reductions for criteria pollutants should be expressly linked to and coordinated with the 
emissions reduction schedule for GHGs, so as to take advantage of the “double benefit” described earlier and to avoid 
wasteful spending on conventional pollutant controls that would become obsolete in a few years . In the case of source 
categories subject to trading for criteria pollutants, this link should take the form of a system of safety valve prices . 
To guard against sources slacking off on criteria pollutant controls as a result of steps to reduce GHG emissions or 
unexpected breakthroughs in controlling criteria pollutants, the number of allowances for a criteria pollutant should be 
decreased if their market price falls below a set level . To guard against sources having to install equipment that soon 
becomes unnecessary or unexpected difficulties in controlling criteria pollutants, the number of allowances should be 
increased if the market price rises above another set level . 

These two safety valve prices should be set to bracket the level of pollution control effort from industry .21 That level of 
effort would mean that, as pollution control techniques become more efficient and thus the prices of allowances drop, 
the cap would keep dropping to counter the fall in allowance prices and maintain appropriate incentives for continuing 
reductions with no set end point . In other words, pollution levels would keep going down through sustained market-
based incentives applicable to all sources rather than trying to do so through ever stricter emission limits on new or 
modified sources . 

For source categories denied the opportunity to trade, the danger would not be sources slacking off, but rather having 
to make investments that would soon be unnecessary . To guard against that, sources should be allowed to postpone 
compliance with the emission limit for a limited period by paying a set fee .

We do not recommend any basic changes in the current system of regulation for specially hazardous air pollutants .  We 
note, however, that such regulations may call for controls that will also affect, directly or indirectly, emissions of criteria 
pollutants and/or GHGs from those same sources . Of particular note, regulation of mercury (a specially hazardous air 
pollutant) emitted by power plants may also reduce sulfur dioxide emitted by power plants . In that event, there will be a 
need to coordinate those regulations with criteria pollutant and GHG regulations for those sources, for the same reasons 
as discussed above with respect to coordinating criteria pollutant and GHG regulations .

b.  Select sources to subject to direct federal control to maximize the portion of criteria pollution covered 
and to minimize the federal administrative burden. 

The stationary sources to be subject to direct federal control should be selected with the twin objectives of maximizing 
federal control of pollution and reducing the administrative burden at the federal level to manageable proportions . 
Currently, EPA’s list of pollution sources includes 52,194 “point sources”22 in 874 categories plus hundreds of thousands 

20   Trading, however, should not be extended to regulation of fuel characteristics essential to make the fuel compatible with emissions control  
systems in vehicles .

21   This safety valve system would be applicable to any source category subject to trading .  
22    EPA’s AirData uses the term “point source” rather than “major source .” The information in AirData comes from states, and they are supposed to include 

in the point source category only major sources, but there appears to be many sources other than major sources reported as point sources . This oddity in 
AirData is one reason why our proposal on which stationary sources should be subject to federal control is tentative . 
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of generally much smaller “area sources .” How many of these sources are regulated under its state implementation 
plan process EPA does not know, but the number is quite large . Consider instead, by way of illustration, if direct federal 
control was limited to the 3,225 point sources in twelve categories: power plants, electric and other services combined, 
petroleum refiners, paper mills, hydraulic cement mills, pulp mills, organic chemical plants, primary aluminum plants, 
carbon black plants, blast furnaces, lead smelters, and raw sugar mills .23 In that case, direct federal regulation would 
reach only 6 percent of the point sources and 0 percent of the area sources . Yet, together with continued regulation of 
new vehicles, fuels, and paints and solvents, direct federal regulation would deal with the great majority of ambient 
concentrations covered by criteria pollutants, as shown in the following table .

pollutant portion that would be federally regulated

Sulfur dioxide 85 percent

Nitrogen Oxides  84 percent

Volatile Organic Compounds More than three-quarters

Particulate Matter    More than three-quarters

Carbon monoxide 83 percent

Lead By far the largest source, lead additives to vehicular gasoline, has been  
eliminated . Two-thirds of the remaining lead emissions would be covered .

These numbers are based upon treating vehicle emissions as federally controlled because the federal government 
has regulated and would continue to regulate emissions by new vehicles . Yet, new vehicles replace old ones slowly, 
especially in the case of trucks and other heavy equipment . Older versions of such equipment are major sources of 
pollution . Consideration should be given to supplementing the federal controls proposed with a federal requirement to 
retrofit such equipment . 

Otherwise, these numbers understate the degree to which controllable pollution would be subject to direct federal 
regulation . Some of the ambient concentrations not covered come from sources that are impossible to control, such as 
forest fires and building fires . Almost all of the rest come from sources that are individually smaller emitters, including 
small businesses and residences . The cost of securing a unit of pollution reduction from many of these sources, in terms 
of control costs, administrative resources, and political pain, is much higher than for the much larger sources that would 
be subject to federal control . This is why these very small sources have been much less regulated . For example, the Clean 
Air Act has not, in 38 years of operation, brought about controls on house space heaters or hot water heaters in most of 
the country . 

The proportion of controllable emissions subject to federal control could well be increased, without appreciably increasing 
the federal administrative burden, by refining this illustrative proposal . This could be quickly done by using EPA’s  
raw data .24 

23   Consideration should also be given to including the largest industrial boilers .
24    EPA does, however, need to improve its emissions inventories, whether the Clean Air Act continues to rely on state implementation plans or, as we  

recommend, comes to rely primarily on cap and trade for dealing with criteria pollutants .
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c.  Set these federal controls to achieve National Ambient Air Quality Standards and other national air quality 
goals rather than relying primarily on state implementation plans.

Our proposal would require an ever-renewing long-term level of effort to control criteria pollutant emissions . Over time, 
that effort would reduce criteria pollutant emissions far below current levels, as technical progress and increasingly 
tight GHG controls increased the degree of emissions reduction that such a level of effort could produce . Congress 
should set the required level of effort so as to first achieve and then exceed the National Ambient Air Quality Standards, 
and other national air quality goals, on a schedule that is cost-effective and consistent with the GHG control effort . 
Where necessary, for example, to protect visibility in national parks, regional caps should be set . Meanwhile, the state 
implementation plan process and its related programs should be reduced to a backstop role as described below . 

EPA has staff and data that Congress could call upon to do the analytic work needed to assemble this new  
regulatory program .25 

d.  Establish backstops to guard against failure to achieve goals, states backsliding, or allowing harmful 
interstate spillovers or hotspots. 

The legislation should require states to generate, make publicly available, and report to EPA accurate information on 
those sources’ emissions, aggregate emissions inventories, and air quality . In addition, the legislation should contain 
backstop provisions to guard against failure to achieve goals, states backsliding, or allowing harmful interstate spillovers 
or hotspots . Each of these requirements should be enforceable through citizen suits .

Failure of the federal cap and trade system to perform as expected.  It is possible that the cap and trade approach might 
fail to produce the predicted emissions reductions on schedule, or that these emissions reductions might not lead to the 
predicted air quality benefits . In such cases EPA should be required to take corrective action, for example, by tightening 
cap requirements, or establishing regional caps, or supplementing the cap with selected source by source controls .  

State backsliding. A state’s backsliding in controlling emissions from stationary sources not subject to the federal 
system might interfere with attaining National Ambient Air Quality Standards and other national air quality goals . The 
appropriate response is a backstop to be invoked if and when required . Should a state allow such interference to take 
place,26 it should be required to adopt a state implementation plan to correct the backsliding . An exception would be 
made when state regulated sources buy sufficient emission allowances from federally regulated sources to offset the 
increased emissions; this will ensure offsetting reductions from other sources .

We believe such backsliding is likely to be rare . (As a result, most states would not be bound by the complexities of the 
state implementation plan process .) If a state implementation plan is necessary, it need only apply to sources not subject 
to direct federal control, and so would not interfere significantly with the federal programs of direct regulation . 

At the same time, however, Congress should not preempt states from imposing tougher controls on federally regulated 
stationary sources . As to new vehicles, Congress should allow states to choose between federal standards and “the 
California package” with the proviso that this package allow trading within and between new vehicle fleets . 

25   That analysis should also consider the impact of contemplated regulation of mercury under section 112 of the Clean Air Act upon sulfur emissions from 
power plants .  

26   Whether there has been an increase can be determined by calculating baseline emissions for a specified period using an emissions inventory of stationary 
sources not subject to direct federal regulation . 
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States allowing harmful interstate spillovers. A backstop should stop a state from allowing the stationary sources it 
regulates to interfere with achieving National Ambient Air Quality Standards in a downwind state . Such interference 
would be much less likely under our proposals than under existing law because there would be federal controls on the 
great majority of controllable emissions, and the portion left to the states would tend to come from sources without 
tall smokestacks . Nonetheless, a backstop should be provided and can be written so that it is far more usable than the 
authority under present law .27  

Hotspots.  As the acid rain program demonstrates, the cost efficiency of cap and trade makes it feasible to achieve 
deeper emissions cuts than under traditional prescriptive regulation . Deeper reductions go a long way toward reducing 
the risk of hotspots, because overall average ambient concentrations will be lower . Moreover, it is uncertain whether 
hotspots for criteria pollutants would arise at all under a cap and trade program . Past trading programs have tended 
to reduce deviations from the average in pollution levels rather than exacerbate them .28 Based upon such findings, the 
National Research Council’s 2004 report on pollution control concluded that trading is unlikely to create hotspots and, 
in the unlikely event that it does, steps could be taken to “guard against even the possibility .”29 The report mentioned 
regional caps, where needed, and proposed allowing states to impose their own tougher regulations—both of which 
we endorse .  

We recommend as an additional safeguard that the federal trading scheme ban any existing federally regulated source 
from increasing emissions above current baseline levels by more than a minimal amount, except upon a showing that 
this would not violate the National Ambient Air Quality Standards, including the standard for airborne lead .30 We would 
not apply this requirement to new sources subject to cap and trade because the lower marginal costs of pollution control 
at new plants would produce a strong incentive to make new plants especially clean . To produce analogous incentives 
for new sources in categories not subject to cap and trade, they should be required to purchase offsetting emission 
reductions from another source .  

Failure of states with non-attainment regions to control sources sufficiently to ensure achievement of air quality goals. 
Even if federal controls on federally regulated sources are tightened in response to a failure to achieve national air quality 
goals, as discussed above, it may be that state controls on small sources are so weak as to prevent achievement of those 
goals in one or a few states . If this occurs, state implementation plan requirements could be imposed for such a state or 
states in conjunction with the periodic progress review process described below .

In addressing these contingencies, we note that the hotspot concern focuses most prominently on specially hazardous 
pollutants . Of course, some criteria pollutants such as particulate matter include many different chemicals, some of 
which are themselves specially hazardous pollutants . EPA can and does regulate these criteria pollutant components as 
specially hazardous pollutants . We do not propose any changes in this authority .   

27   Congress inserted in the 1970 statute a requirement that EPA disapprove a state implementation plan if the plan would inflict too much pollution on  
downwind states, but did not provide any guidance for determining how much pollution spillover was too much . Reluctant to arbitrate between contending 
states, EPA did not take meaningful action under this provision from 1970 until 1998 . Its subsequent response was limited largely to a few pollutants from 
power plants, and it used a cap and trade system . We propose that Congress give EPA more specific guidance for dealing with interstate spillovers . In  
particular, EPA should be required to impose special emission limits when (1) state regulated sources in the upwind state contribute more than a statutorily 
set percent of a National Ambient Air Quality Standard in a downwind state and (2) the upwind state either (a) imposes a laxer pollution control regime 
on the sources near the downwind state or (b) allows emissions from the sources it regulates to exceed emissions allowed by the downwind state by a 
statutorily set proportion .

28   This was not because of sulfur emissions traded in the acid rain program also being subject to National Ambient Air Quality Standards . These standards did 
not significantly constrain trading because ambient concentrations were well below them in most of the country . Some models did, however, predict mercury 
hotspots from the Clean Air Mercury Rule/Clean Air Interstate Rule program . 

29  Air Quality Management in the United States at 206 .
30  Baseline emissions could be extracted from existing inventories and made part of the federal permit .
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The first line of defense against the contingencies to which these backstops would apply is the states themselves . To 
help the states do a better job, Congress should require EPA to issue suggested guidelines to states and localities on 
options for regulating sources not subject to direct federal control . In addition, EPA should rank states’ and localities’ 
performance in controlling these sources . The ranking would serve the same function as the Toxic Release Inventory, 
which made public information on plants’ toxic releases zip code by zip code and thereby caused companies to cut such 
releases dramatically . Here, however, the pressure would be put on states and localities to cut the emissions for which 
they are responsible . If these contingencies in fact begin to develop in some locations, prescriptive federal controls 
would be applied to nip them in the bud . But these controls would be applied selectively at “retail,” only in cases of 
demonstrated need, rather than wholesale in all states and regions, as is the case under the current act .

3. what to do with existing programs related to the state implementation plan process: 

Our proposal would equip federal regulators with the tools needed to achieve national air quality goals . With expanded 
direct federal regulation and backup safeguards, it would no longer be necessary or worthwhile to shoulder the burdens, 
costs, and delays associated with the state implementation plan and related program requirements imposed wholesale 
by the current Clean Air Act . These requirements should accordingly be dropped or modified, as discussed below .  

Inspection and maintenance . The Clean Air Act requires implementation plans in many states to mandate “inspection and 
maintenance” of light duty vehicles . Empirical studies suggest that the program reduces pollution little if at all despite 
costing large sums and inconveniencing tens of millions of motorists . Recent changes in federal requirements to trim 
this burden will make the program even less effective, but not much less burdensome . The inspection and maintenance 
requirement should be eliminated, or, at the minimum, states should be given far more flexibility in achieving its 
purposes . 

Transportation conformity. Another component of the state implementation plan requirement is that state transportation 
officials show that their federally funded transportation projects are consistent with achieving the National Ambient 
Air Quality Standards . Yet, it costs tens to hundreds of times more to avoid a ton of emissions through transportation 
infrastructure decisions than through direct emission limits on vehicles . Transportation conformity is not a cost-efficient 
way to protect air quality . Of course, there are many reasons other than air quality to be concerned about transportation 
infrastructure, including climate change and dependence on imported petroleum . The federal interest in those decisions 
can be realized through the above recommendation for state energy efficiency plans, which would encompass land use 
and transportation planning . 

Significant deterioration and enhanced visibility. Still another component of the state implementation plan requirement 
is that states prevent “significant deterioration” of air quality in regions that have achieved the National Ambient Air 
Quality Standards .  This program serves to minimize increases in pollution, particularly in areas near great national parks . 
Other provisions of the Clean Air Act seek to enhance visibility in such areas . The purposes of these programs would be 
served by our proposals . The cap and trade program would impose a declining cap on emissions of criteria pollutants 
and thus would be a powerful tool in minimizing emissions . Regional caps could produce especially clean air quality 
and enhanced visibility surrounding these parks . The sources we recommend for direct federal control include the chief 
sources targeted in current visibility enhancement efforts .

New Source Review. As part of the state implementation plan process, major new or modified sources must undergo 
“New Source Review” if they increase their emissions more than a set amount . One element of this program is a 
requirement that modified sources show their emissions would be consistent with air quality goals . This feature should 
be retained as a tool to enforce the backstop provisions discussed above but only in cases where there is a need for doing 
so . Another element of New Source Review requires all new or modified sources to meet much tougher emission limits 
than existing sources . This feature, as already noted, can interfere with incentives for plant modifications to increase 
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energy efficiency . Moreover, cap and trade can achieve much greater emission reductions than New Source Review for 
the same expense, and should be dropped . According to a 2006 National Research Council report analysis of power plant 
data, “a national market-based trading program with emission caps below those specified by [Clean Air Interstate Rule] 
could produce emission reductions at approximately one-third or less of the cost of aggressive implementation of the 
prerevision [New Source Review] rules .”31 

New Source Performance Standards.  Like New Source Review, “New Source Performance Standards” impose tougher 
requirements on new or modified stationary sources than are ordinarily applied to existing ones . The stated objective was 
to reduce emissions as plants are replaced, but as with New Source Review, cap and trade is a better way to achieve 
this objective . 

31   Committee on Changes in New Source Review Programs for Stationary Sources of Air Pollutants, National Research Council, New Source Review For 
Stationary Sources Of Air Pollution 257 (2006) (emphasis added) .
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reCommendations:
Establish a process to reconsider this program periodically in light of changes in knowledge  
or circumstances . 

Rationale

Changes in knowledge or circumstances may make the new climate change program inadequate to achieve its goals 
or the revised criteria program inadequate to achieve national air quality goals . For example, the programs may fail 
to achieve predicted emissions reductions or these emissions reductions might not lead to the predicted benefits . Yet, 
experience shows that government has been slow to adapt air pollution programs to change . Congress has not amended 
the Clean Air Act in eighteen years and EPA has not amended its NOx SIP Call rule in ten years, although there have been 
strong reasons in both cases to do so . We need more expeditious means of adapting .

The statute should call upon EPA or another expert body to propose to Congress at set intervals (perhaps every five or 
six years) any needed changes to the programs and establish expeditious procedures for congressional consideration of 
these proposals . 

Relevant background studies from the project

William F . Pedersen, Adapting Environmental Law to Global Warming Controls

David Schoenbrod, Joel Schwartz, and Ross Sandler, Air Pollution:  Building on the Successes

Jonathan B . Wiener, Radiative Forcing:  Climate Policy to Break the Logjam in Environmental Law

Soo-Yeun Lim, Mandatory Corporate Greenhouse Gas Emissions Disclosure to Encourage Corporate Self-Regulation  
of Emissions Reduction
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